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(a) In cash, the amount of cash to be
paid or distributed per share, except if
exact per share cash distributions can-
not be given because of existing con-
version rights which may be exercised
during the notice period and which
may affect the per share cash distribu-
tion, then a reasonable approximation
of the per share distribution may be
provided so long as the actual per share
distribution is subsequently provided
on the record date,

(b) In the same security, the amount
of the security outstanding imme-
diately prior to and immediately fol-
lowing the dividend or distribution and
the rate of the dividend or distribution,

(¢) In any other security of the same
issuer, the amount to be paid or dis-
tributed and the rate of the dividend or
distribution,

(d) In any security of another issuer,
the name of the issuer and title of that
security, the amount to be paid or dis-
tributed, and the rate of the dividend
or distribution and if that security is a
right or a warrant, the subscription
price,

(e) In any other property (including
securities not covered under para-
graphs (b)(1)(v) (b) through (d) of this
section) the identity of the property
and its value and basis for assigning
that value;

(vi) Method of settlement of frac-
tional interests;

(vii) Details of any condition which
must be satisfied or Government ap-
proval which must be secured to enable
payment of distribution; and in

(viii) The case of stock or reverse
split in addition to the aforementioned
information;

(a) The name and address of the
transfer or exchange agent; or

(2) The Commission, upon written re-
quest or upon its own motion, exempts
the issuer from compliance with para-
graph (b)(1) of this section either un-
conditionally or on specified terms or
conditions, as not constituting a ma-
nipulative or deceptive device or con-
trivance comprehended within the pur-
pose of this section; or

(3) Given in accordance with proce-
dures of the national securities ex-
change or exchanges upon which a se-
curity of such issuer is registered pur-
suant to section 12 of the Act which

65

§240.10b-18

contain requirements substantially
comparable to those set forth in para-
graph (b)(1) of this section.

(c) The provisions of this rule shall
not apply, however, to redeemable se-
curities issued by open-end investment
companies and unit investment trusts
registered with the Commission under
the Investment Company Act of 1940.

(Secs. 10(b), 23(a), 48 Stat. 891, as amended, 49
Stat. 1379, 15 U.S.C. 78j)

[36 FR 11514, June 15, 1971, as amended at 37
FR 4330, Mar. 2, 1972]

§240.10b-18 Purchases of certain egq-
uity securities by the issuer and
others.

PRELIMINARY NOTES TO §240.10B-18 1. Sec-
tion 240.10b-18 provides an issuer (and its af-
filiated purchasers) with a ‘‘safe harbor”
from liability for manipulation under sec-
tions 9(a)(2) of the Act and §240.10b-5 under
the Act solely by reason of the manner, tim-
ing, price, and volume of their repurchases
when they repurchase the issuer’s common
stock in the market in accordance with the
section’s manner, timing, price, and volume
conditions. As a safe harbor, compliance
with §240.10b-18 is voluntary. To come within
the safe harbor, however, an issuer’s repur-
chases must satisfy (on a daily basis) each of
the section’s four conditions. Failure to
meet any one of the four conditions will re-
move all of the issuer’s repurchases from the
safe harbor for that day. The safe harbor,
moreover, is not available for repurchases
that, although made in technical compliance
with the section, are part of a plan or
scheme to evade the federal securities laws.

2. Regardless of whether the repurchases
are effected in accordance with §240.10b-18,
reporting issuers must report their repur-
chasing activity as required by Item 703 of
Regulations S-K and S-B (17 CFR 229.703 and
228.703) and Item 15(e) of Form 20-F (17 CFR
249.220f) (regarding foreign private issuers),
and closed-end management investment
companies that are registered under the In-
vestment Company Act of 1940 must report
their repurchasing activity as required by
Item 8 of Form N-CSR (17 CFR 249.331; 17
CFR 274.128).

(a) Definitions. Unless otherwise pro-
vided, all terms used in this section
shall have the same meaning as in the
Act. In addition, the following defini-
tions shall apply:

(1) ADTV means the average daily
trading volume reported for the secu-
rity during the four calendar weeks
preceding the week in which the Rule
10b-18 purchase is to be effected.
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(2) Affiliate means any person that di-
rectly or indirectly controls, is con-
trolled by, or is under common control
with, the issuer.

(3) Affiliated purchaser means:

(i) A person acting, directly or indi-
rectly, in concert with the issuer for
the purpose of acquiring the issuer’s se-
curities; or

(ii) An affiliate who, directly or indi-
rectly, controls the issuer’s purchases
of such securities, whose purchases are
controlled by the issuer, or whose pur-
chases are under common control with
those of the issuer; Provided, however,
that ‘‘affiliated purchaser’ shall not
include a broker, dealer, or other per-
son solely by reason of such broker,
dealer, or other person effecting Rule
10b-18 purchases on behalf of the issuer
or for its account, and shall not include
an officer or director of the issuer sole-
ly by reason of that officer or direc-
tor’s participation in the decision to
authorize Rule 10b-18 purchases by or
on behalf of the issuer.

(4) Agent independent of the issuer has
the meaning contained in §242.100 of
this chapter.

(6) Block means a quantity of stock
that either:

(i) Has a purchase price of $200,000 or
more; or

(i1) Is at least 5,000 shares and has a
purchase price of at least $50,000; or

(iii) Is at least 20 round lots of the se-
curity and totals 150 percent or more of
the trading volume for that security
or, in the event that trading volume
data are unavailable, is at least 20
round lots of the security and totals at
least one-tenth of one percent (.001) of
the outstanding shares of the security,
exclusive of any shares owned by any
affiliate; Provided, however, That a
block under paragraph (a)(5)(i), (ii), and
(iii) shall not include any amount a
broker or dealer, acting as principal,
has accumulated for the purpose of sale
or resale to the issuer or to any affili-
ated purchaser of the issuer if the
issuer or such affiliated purchaser
knows or has reason to know that such
amount was accumulated for such pur-
pose, nor shall it include any amount
that a broker or dealer has sold short
to the issuer or to any affiliated pur-
chaser of the issuer if the issuer or
such affiliated purchaser knows or has
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reason to know that the sale was a
short sale.

(6) Consolidated system means a con-
solidated transaction or quotation re-
porting system that collects and pub-
licly disseminates on a current and
continuous basis transaction or
quotation information in common eq-
uity securities pursuant to an effective
transaction reporting plan or an effec-
tive national market system plan (as
those terms are defined in §242.600 of
this chapter).

(7 Market-wide trading suspension
means a market-wide trading halt of 30
minutes or more that is:

(i) Imposed pursuant to the rules of a
national securities exchange or a na-
tional securities association in re-
sponse to a market-wide decline during
a single trading session; or

(ii) Declared by the Commission pur-
suant to its authority under section
12(k) of the Act (15 U.S.C. 781 (k)).

(8) Plan has the meaning contained in
§242.100 of this chapter.

(9) Principal market for a security
means the single securities market
with the largest reported trading vol-
ume for the security during the six full
calendar months preceding the week in
which the Rule 10b-18 purchase is to be
effected.

(10) Public float value has the meaning
contained in §242.100 of this chapter.

(11) Purchase price means the price
paid per share as reported, exclusive of
any commission paid to a broker act-
ing as agent, or commission equiva-
lent, mark-up, or differential paid to a
dealer.

(12) Riskless principal transaction
means a transaction in which a broker
or dealer after having received an order
from an issuer to buy its security, buys
the security as principal in the market
at the same price to satisfy the issuer’s
buy order. The issuer’s buy order must
be effected at the same price per-share
at which the broker or dealer bought
the shares to satisfy the issuer’s buy
order, exclusive of any explicitly dis-
closed markup or markdown, commis-
sion equivalent, or other fee. In addi-
tion, only the first leg of the trans-
action, when the broker or dealer buys
the security in the market as principal,
is reported under the rules of a self-reg-
ulatory organization or under the Act.
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For purposes of this section, the broker
or dealer must have written policies
and procedures in place to assure that,
at a minimum, the issuer’s buy order
was received prior to the offsetting
transaction; the offsetting transaction
is allocated to a riskless principal ac-
count or the issuer’s account within 60
seconds of the execution; and the
broker or dealer has supervisory sys-
tems in place to produce records that
enable the broker or dealer to accu-
rately and readily reconstruct, in a
time-sequenced manner, all orders ef-
fected on a riskless principal basis.

(13) Rule 10b-18 purchase means a pur-
chase (or any bid or limit order that
would effect such purchase) of an
issuer’s common stock (or an equiva-
lent interest, including a unit of bene-
ficial interest in a trust or limited
partnership or a depository share) by
or for the issuer or any affiliated pur-
chaser (including riskless principal
transactions). However, it does not in-
clude any purchase of such security:

(i) Effected during the applicable re-
stricted period of a distribution that is
subject to §242.102 of this chapter;

(ii) Effected by or for an issuer plan
by an agent independent of the issuer;

(iii) Effected as a fractional share
purchase (a fractional interest in a se-
curity) evidenced by a script certifi-
cate, order form, or similar document;

(iv) Effected during the period from
the time of public announcement (as
defined in §230.165(f)) of a merger, ac-
quisition, or similar transaction in-
volving a recapitalization, until the
earlier of the completion of such trans-
action or the completion of the vote by
target shareholders. This exclusion
does not apply to Rule 10b-18 pur-
chases:

(A) Effected during such transaction
in which the consideration is solely
cash and there is no valuation period;
or

(B) Where:

(I) The total volume of Rule 10b-18
purchases effected on any single day
does not exceed the lesser of 25% of the
security’s four-week ADTV or the
issuer’s average daily Rule 10b-18 pur-
chases during the three full calendar
months preceding the date of the an-
nouncement of such transaction;
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(2) The issuer’s block purchases ef-
fected pursuant to paragraph (b)(4) of
this section do not exceed the average
size and frequency of the issuer’s block
purchases effected pursuant to para-
graph (b)(4) of this section during the
three full calendar months preceding
the date of the announcement of such
transaction; and

(3) Such purchases are not otherwise
restricted or prohibited;

(v) Effected pursuant to §240.13e-1;

(vi) Effected pursuant to a tender
offer that is subject to §240.13e-4 or spe-
cifically excepted from §240.13e-4; or

(vii) Effected pursuant to a tender
offer that is subject to section 14(d) of
the Act (156 U.S.C. 78n(d)) and the rules
and regulations thereunder.

(b) Conditions to be met. Rule 10b-18
purchases shall not be deemed to have
violated the anti-manipulation provi-
sions of sections 9(a)(2) or 10(b) of the
Act (156 U.S.C. T78i(a)(2) or T8j(b)), or
§240.10b-5 under the Act, solely by rea-
son of the time, price, or amount of the
Rule 10b-18 purchases, or the number of
brokers or dealers used in connection
with such purchases, if the issuer or af-
filiated purchaser of the issuer effects
the Rule 10b-18 purchases according to
each of the following conditions:

(1) One broker or dealer. Rule 10b-18
purchases must be effected from or
through only one broker or dealer on
any single day; Provided, however, that:

(i) The ‘“‘one broker or dealer’ condi-
tion shall not apply to Rule 10b-18 pur-
chases that are not solicited by or on
behalf of the issuer or its affiliated pur-
chaser(s);

(ii) Where Rule 10b-18 purchases are
effected by or on behalf of more than
one affiliated purchaser of the issuer
(or the issuer and one or more of its af-
filiated purchasers) on a single day, the
issuer and all affiliated purchasers
must use the same broker or dealer;
and

(iii) Where Rule 10b-18 purchases are
effected on behalf of the issuer by a
broker-dealer that is not an electronic
communication network (ECN) or
other alternative trading system
(ATS), that broker-dealer can access
ECN or other ATS liquidity in order to
execute repurchases on behalf of the
issuer (or any affiliated purchaser of
the issuer) on that day.
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(2) Time of purchases. Rule 10b-18 pur-
chases must not be:

(i) The opening (regular way) pur-
chase reported in the consolidated sys-
tem;

(ii) Effected during the 10 minutes
before the scheduled close of the pri-
mary trading session in the principal
market for the security, and the 10
minutes before the scheduled close of
the primary trading session in the mar-
ket where the purchase is effected, for
a security that has an ADTV value of
$1 million or more and a public float
value of $150 million or more; and

(iii) Effected during the 30 minutes
before the scheduled close of the pri-
mary trading session in the principal
market for the security, and the 30
minutes before the scheduled close of
the primary trading session in the mar-
ket where the purchase is effected, for
all other securities;

(iv) However, for purposes of this sec-
tion, Rule 10b-18 purchases may be ef-
fected following the close of the pri-
mary trading session until the termi-
nation of the period in which last sale
prices are reported in the consolidated
system so long as such purchases are
effected at prices that do not exceed
the lower of the closing price of the
primary trading session in the prin-
cipal market for the security and any
lower bids or sale prices subsequently
reported in the consolidated system,
and all of this section’s conditions are
met. However, for purposes of this sec-
tion, the issuer may use one broker or
dealer to effect Rule 10b-18 purchases
during this period that may be dif-
ferent from the broker or dealer that it
used during the primary trading ses-
sion. However, the issuer’s Rule 10b-18
purchase may not be the opening trans-
action of the session following the
close of the primary trading session.

(3) Price of purchases. Rule 10b-18 pur-
chases must be effected at a purchase
price that:

(i) Does not exceed the highest inde-
pendent bid or the last independent
transaction price, whichever is higher,
quoted or reported in the consolidated
system at the time the Rule 10b-18 pur-
chase is effected;

(ii) For securities for which bids and
transaction prices are not quoted or re-
ported in the consolidated system,
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Rule 10b-18 purchases must be effected
at a purchase price that does not ex-
ceed the highest independent bid or the
last independent transaction price,
whichever is higher, displayed and dis-
seminated on any national securities
exchange or on any inter-dealer
quotation system (as defined in
§240.15¢c2-11) that displays at least two
priced quotations for the security, at
the time the Rule 10b-18 purchase is ef-
fected; and

(iii) For all other securities, Rule
10b-18 purchases must be effected at a
price no higher than the highest inde-
pendent bid obtained from three inde-
pendent dealers.

(4) Volume of purchases. The total vol-
ume of Rule 10b-18 purchases effected
by or for the issuer and any affiliated
purchasers effected on any single day
must not exceed 25 percent of the
ADTYV for that security; However, once
each week, in lieu of purchasing under
the 25 percent of ADTV limit for that
day, the issuer or an affiliated pur-
chaser of the issuer may effect one
block purchase if:

(i) No other Rule 10b-18 purchases are
effected that day, and

(ii) The block purchase is not in-
cluded when calculating a security’s
four week ADTYV under this section.

(c) Alternative conditions. The condi-
tions of paragraph (b) of this section
shall apply in connection with Rule
10b-18 purchases effected during a trad-
ing session following the imposition of
a market-wide trading suspension, ex-
cept:

(1) That the time of purchases condi-
tion in paragraph (b)(2) of this section
shall not apply, either:

(i) From the reopening of trading
until the scheduled close of trading on
the day that the market-wide trading
suspension is imposed; or

(ii) At the opening of trading on the
next trading day until the scheduled
close of trading that day, if a market-
wide trading suspension was in effect
at the close of trading on the preceding
day; and

(2) The volume of purchases condi-
tion in paragraph (b)(4) of this section
is modified so that the amount of Rule
10b-18 purchases must not exceed 100
percent of the ADTYV for that security.
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(d) Other purchases. No presumption
shall arise that an issuer or an affili-
ated purchaser has violated the anti-
manipulation provisions of sections
9(a)(2) or 10(b) of the Act (156 U.S.C.
78i(a)(2) or 78j(b)), or §240.10b-5 under
the Act, if the Rule 10b-18 purchases of
such issuer or affiliated purchaser do
not meet the conditions specified in
paragraph (b) or (¢) of this section.

[68 FR 64970, Nov. 17, 2003, as amended at 70
FR 37618, June 29, 2006]SECTION<
§240.10b—21 Deception in connection with a
seller’s ability or intent to deliver secu-
rities on the date delivery is due.
PRELIMINARY NOTE TO §240.10B-21: This rule
is not intended to limit, or restrict, the ap-
plicability of the general antifraud provi-
sions of the federal securities laws, such as
section 10(b) of the Act and rule 10b-5 there-
under.

(a) It shall also constitute a ‘“‘ma-
nipulative or deceptive device or con-
trivance’” as used in section 10(b) of
this Act for any person to submit an
order to sell an equity security if such
person deceives a broker or dealer, a
participant of a registered clearing
agency, or a purchaser about its inten-
tion or ability to deliver the security
on or before the settlement date, and
such person fails to deliver the security
on or before the settlement date.

(b) For purposes of this rule, the
term settlement date shall mean the
business day on which delivery of a se-
curity and payment of money is to be
made through the facilities of a reg-
istered clearing agency in connection
with the sale of a security.

[738 FR 61677, Oct. 17, 2008]
REPORTS UNDER SECTION 10A

§240.10A-1 Notice to the Commission
Pursuant to Section 10A of the Act.

(a)(1) If any issuer with a reporting
obligation under the Act receives a re-
port requiring a notice to the Commis-
sion in accordance with section
10A(b)(3) of the Act, 15 U.S.C. 78j-
1(b)(3), the issuer shall submit such no-
tice to the Commission’s Office of the
Chief Accountant within the time pe-
riod prescribed in that section. The no-
tice may be provided by facsimile, tele-
graph, personal delivery, or any other
means, provided it is received by the Of-
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fice of the Chief Accountant within the
required time period.

(2) The notice specified in paragraph
(a)(1) of this section shall be in writing
and:

(i) Shall identify the issuer (includ-
ing the issuer’s name, address, phone
number, and file number assigned to
the issuer’s filings by the Commission)
and the independent accountant (in-
cluding the independent accountant’s
name and phone number, and the ad-
dress of the independent accountant’s
principal office);

(ii) Shall state the date that the
issuer received from the independent
accountant the report specified in sec-
tion 10A(b)(2) of the Act, 15 U.S.C. 78j-
1(b)(2);

(iii) Shall provide, at the election of
the issuer, either:

(A) A summary of the independent
accountant’s report, including a de-
scription of the act that the inde-
pendent accountant has identified as a
likely illegal act and the possible effect
of that act on all affected financial
statements of the issuer or those re-
lated to the most current three-year
period, whichever is shorter; or

(B) A copy of the independent ac-
countant’s report; and

(iv) May provide additional informa-
tion regarding the issuer’s views of and
response to the independent account-
ant’s report.

(3) Reports of the independent ac-
countant submitted by the issuer to
the Commission’s Office of the Chief
Accountant in accordance with para-
graph (a)(2)(iii)(B) of this section shall
be deemed to have been made pursuant
to section 10A(b)(3) or section 10A(b)(4)
of the Act, 15 U.S.C. 78j-1(b)(3) or 78j—
1(b)(4), for purposes of the safe harbor
provided by section 10A(c) of the Act,
15 U.S.C. 78j-1(c).

(4) Submission of the notice in para-
graphs (a)(1) and (a)(2) of this section
shall not relieve the issuer from its ob-
ligations to comply fully with all other
reporting requirements, including,
without limitation:

(i) The filing requirements of Form 8-
K, §249.308 of this chapter, and Form N-
SAR, §274.101 of this chapter, regarding
a change in the issuer’s certifying ac-
countant and
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